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As the population ages, we are witnessing an unprecedented
increase in the number of older adults with various types
and levels of cognitive impairment, including mild cognitive
impairment (MCI) and major neurocognitive disorders (e.g.,
Alzheimer’s disease, vascular dementia, frontotemporal
dementia). Given that the number of geriatric psychiatrists
remains insufficient to meet the needs of this growing seg-
ment of the population, the ability to evaluate, diagnose, and
manage the myriad psychological and behavioral manifesta-
tions of cognitive disorders will become an increasingly
important part of the skill set of psychiatrists.

Ethical issues abound in the care of older adults who pre-
sent with psychiatric symptoms and syndromes (1). These
issues range from questions of capacity (Is the patient able
to provide informed consent for treatment? Is the patient
capable of refusing treatment? If the patient cannot consent,
who can or should provide surrogate consent?) to ethical
implications of concerns about the patient’s safety or well-
being (Is the patient safe to live at home alone? Is the patient
at risk of exploitation or abuse? Can the patient continue to
drive safely?), to difficult questions about goals of care among
frail older adults.

This column discusses several forms of decision-making
capacity that often become relevant in the treatment of the
geriatric population. Competence, also referred to as capacity
(terms used interchangeably by the courts and in the litera-
ture), refers to the legal standards for determining specific
functional abilities. There are two main categories of compe-
tencies in psychiatry and the law: criminal competencies and
civil competencies. This column focuses on civil competen-
cies, which encompass a wide range of decisions and acts,
including the ability to enter a contract, consent to medical
treatment, consent to research, or write a will.

Case 1. Capacity to Refuse Treatment and Leave Against
Medical Advice

Mr. S., a 73-year-old male, presented to the emergency depart-
ment (ED), stating, “I need help! My stomach is hurting.” He
also complained of having blood in his stool and endorsed sig-
nificant weight loss but denies other symptoms. He stated that
he had recently arrived in town and did not have a primary
care doctor. After a thorough evaluation in the ED, he was

diagnosed as having rhabdomyolysis, acute kidney failure,
and mild anemia. He was admitted to the general medical
floor.

You are the psychiatrist covering the psychiatric consulta-
tion service. You are paged by the inpatient medical team
because the patient is extremely agitated. He is refusing treat-
ment for his medical conditions and is demanding to leave the
hospital immediately. The internal medicine doctor is very
concerned because “Mr. S. still needs hydration and further
evaluation for possible gastrointestinal bleeding.” You are
asked to evaluate the patient’s decision-making capacity to
refuse treatment as well as to leave the hospital against med-
ical advice.

1.1.Which of the following questions should you consider
in your evaluation of Mr. S.?

A. DoesMr. S. understand the nature of his illness?
B. Does Mr. S. appreciate the consequences of refusing

medical care and leaving the hospital without
treatment?

C. CanMr. S. make and communicate a stable choice?
D. Is Mr. S. able to manipulate information rationally?
E. All of the above

Discussion

Leaving the hospital against medical advice is a common and
challenging situation in which a patient with decision-making
capacity decides to leave the hospital without completing the
treatment team’s recommended course of care (2). The treat-
ing physician has the ethical obligation to promote informed
decision making by discussing the possible risks of premature
discharge, the possible benefits and risks of inpatient treat-
ment, and alternatives to inpatient treatment, as well as the
risks and benefits of these alternatives (3). Leaving against
medical advice is predicated on the patient’s having the capac-
ity to make such a decision. If the patient lacks the capacity to
declinemedical care and the physician does not think that it is
safe to discharge the patient, the physician must choose a
mechanism by which to hold the patient. If the patient has
psychiatric illness and meets criteria for an involuntary psy-
chiatric hold, mental health statutes and protocols in that
jurisdiction can be followed. If the patient does not have
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psychiatric illness and does not meet criteria for an involun-
tary psychiatric hold, the physician might choose to hold
the patient on a “medical incapacity hold,”which is generally
based on specific hospital policies (4).

Discharges against medical advice are associated with
greater risk of hospital readmission, increased costs, and
higher rates of morbidity andmortality.Unfortunately, limited
data are available regarding the rates of discharges against
medical advice among the growing population of older adults
in the United States (5). Factors contributing to discharges
against medical advice among older adults include: concerns
about costs of treatment, fear of infection or falls, family prob-
lems, issues related to pain management, and communication
difficulties. Therefore, providing social service support, ade-
quate pain management, clear instructions, and maintaining
open communications with family members and primary
care physicians are important strategies to enhance adherence
to recommended treatment.

1.2. Which of the following conditions could affect a per-
son’s decision-making capacity to make treatment decisions?

A. Major neurocognitive disorder
B. Bipolar disorder
C. Delirium
D. A and C
E. A, B, and C

The case continues.
“I’m leaving, I don’t care what you people say!”

Mr. S.

You meet with Mr. S. and attempt to perform a full psychi-
atric evaluation. He is very talkative and is pacing about the
room. He says that he feels fine and needs to be discharged
so he can buy a house for his new wife. He tells you that he
met his wife online 3 weeks ago and that she is “the most
beautiful woman I have ever seen.” He has been walking
around neighborhoods for 10–12 hours per day, searching
for the “perfect home.”When you ask him why he wants to
leave, he states that his roommate is very jealous and “tried
to poison me by injecting something into my IV!” You explain
that the doctors want to perform tests to find the cause of his
bleeding. He responds that he is only being kept in the hospi-
tal to be a “lab rat for experimentation.”When askedwhat will
happen to him if he leaves the hospital and the bleeding con-
tinues, he states that he has the power to cure anything.
Regarding his mental illness, he states, “I am not mentally
ill. I just have high energy.”When you explain that you believe
he is having a manic episode, he says, “Psychiatrists have been
telling me I’m bipolar for years, but they’re all liars!”

1.3.Which of the following would be the most appropriate
follow-up response toMr. S.when he tells you that he believes
that his roommate is poisoning him?

A. “What is your proof that your roommate is actually
doing that?”

B. “I could imagine that would be very scary!”
C. “Your roommate looks very nice to me; I doubt he

would do that.”
D. “Sir, I am sure that’s not happening.We can give you

medicine to help with those thoughts.”
You perform a comprehensive capacity evaluation and

determine that Mr. S. lacks the decision-making capacity to
refuse treatment as well as the capacity to decide to leave
the hospital against medical advice. These determinations
are each based on the patient’s lack of insight into his mental
and physical illnesses, as well as his inability to provide ratio-
nal explanations for his desire to leave. He also does not
appear to appreciate the consequences of his decisions.

1.4.Which of the following pieces of information would be
the most useful in determining Mr. S.’s preferences regarding
treatment?

A. TheMontreal Cognitive Assessment (MOCA)
B. The Kohlman Evaluation of Living Skills (KELS)
C. Collateral information from family, friends, or previ-

ous providers
D. The MacArthur Competence Assessment Tool for

Treatment (MacCAT-T)

1.5.Which of the following would be the most appropriate
immediate next step in the management of Mr. S.?

A. Order 10 mg haloperidol.
B. Performpharmacogenetic testing to help decidewhich

psychotropic medication to start.
C. Arrange for Mr. S. to be moved into a room by himself

with a one-on-one sitter.
D. Speak with family or friends and ask them to convince

Mr. S to accept treatment.

The case continues.Mr. S. is now in a single room on constant
observation. He is calmer and agrees to continue treatment
and start olanzapine at a dose of 2.5 mg at bedtime. He allows
you to contact his niece, who confirms that Mr. S. has a long
history of bipolar disorder. According to the niece, he was sta-
ble until 3 weeks ago, when he stopped his medication and
disappeared from the house. They have been looking for
him since then. The main stressor was the death of his thera-
pist due to COVID-19. The niece joins Mr. S. in the hospital
and stays with him until he is discharged.

Case 2. Testamentary Capacity and Guardianship

Mrs. A. is an 83-year-old woman who has been seeing you in
your outpatient psychiatry practice for the past 3 years for
weekly psychotherapy. She entered therapy to discuss family
issues and the process of aging. In the past year, she has
missed six appointments, and each time you have phoned
her to remind her of the appointment. You also noticed that
over the past 6 months, she has had more difficulty finding
words to express her feelings.You are unsurewhether her for-
getfulness is due to “normal aging” whether she may be
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experiencing a neurodegenerative process, or whether there
may be other factors affecting her memory. When you ask
Mrs. A. directly about whether she has concerns about her
memory, she says, with some embarrassment, “Oh, a little.
Sometimes I forget why I went into a room, and sometimes
I don’t remember what I watched on TV just the day before!”
According to the patient, she has had no other difficulties with
taking care of herself at home, driving around town, or gro-
cery shopping. Although she appears to be quite functional
in her daily activities, you are concerned about her cognitive
functioning and ask if you can perform a brief cognitive
assessment. She scores a 23 out of 30 on the MOCA, with
the following specific deficits:23 points (out of 5) on delayed
recall;22 points (out of 5) on visuospatial-executive function-
ing; 21 point (out of 1) on verbal fluency; and 22 points on
attention. Mrs. A. has had no recent illnesses and no other
physical symptoms and has a normal physical exam.You order
routine lab tests, which all show normal results.

2.1. At this point in your assessment, what step would you
take next?

A. Ask permission to speak with her daughter for collat-
eral information.

B. Prescribe a cholinesterase inhibitor.
C. Admit to inpatient psychiatry.
D. Perform genetic testing for ApoE alleles.

After receiving permission from the patient, you speak to
Mrs. A.’s daughter, who confirms that although Mrs. A. has
been having some difficulty remembering recent events, the
daughter has not noticed any other difficulties but is con-
cerned about possible dementia. You order an MRI, which
reveals generalized atrophy and reduced hippocampal volume.

You diagnose mild neurocognitive disorder due to possible
Alzheimer’s disease. Numerous therapy sessions are dedi-
cated to helping Mrs. A. understand what this diagnosis
means and what she might expect. She is anxious about losing
her independence but gradually becomes more accepting of
the diagnosis. In addition to individual psychotherapy, you
arrange for several family sessions with the daughter present.

During one of the family sessions, Mrs. A. explained that she
wants to start planning for the future, with the expectation that
she will start to lose abilities as time goes on. The first thing she
wants to do is write a will. Mrs. A.’s daughter is supportive of
Mrs. A.’s treatment goals and wants to help her remain as auton-
omous as possible. During a session,Mrs. A. asked her daughter if
shewould bewilling to take care of her when she can longer take
care of herself. The daughter agreed to help as much as needed.

2.2. Which of the following are components of testamen-
tary capacity?

A. Understanding that she is writing a will and the pur-
pose of a will

B. The nature and contents of her property
C. Her natural heirs to the property
D. Themanner inwhich thewill distributes her property
E. All of the above

Discussion

The presence of mental illness does not necessarily cause a
lack of capacity in a certain domain. Capacity is determined
based on the patient’s abilities at the time of the evaluation.
At this point in Mrs. A.’s illness, she would likely be able to
demonstrate the understanding required for testamentary
capacity. Even if her illness were to deteriorate, her abilities
would require new evaluation at some future time, specifically
for the capacity question at hand.

The case continues. Mrs. A. continues to meet with you for
weekly psychotherapy.You prescribe memantine and donepe-
zil, which Mrs. A. tolerates well. Despite treatment, Mrs. A’s
cognitive abilities continue to decline. Within one year, Mrs.
A. is having noticeable difficulty managing her bills and strug-
gles to manage her medication regimen on her own. She stops
driving, with some encouragement from her family, after
experiencing multiple episodes of getting lost while driving.
Her daughter has been spending more and more time assist-
ing her mother and believes that Mrs. A. can no longer take
care of her finances or make medical decisions. The family
decides that it is time to initiate a petition to the probate court
to appoint a guardian to make medical decisions for Mrs. A.
and to take care of her property.

2.3. Which of the following persons could potentially be
appointed as a guardian for Mrs. A.?

A. Mrs. A.’s daughter
B. An attorney
C. An accountant
D. A clergy member
E. All of the above

The case continues.The family’s petition to appoint a guardian
was successful. The court found that Mrs. A. was unable to
take care of herself and her property and appointed her
daughter to be her general guardian (i.e., a guardian not
restricted to limited decisions such as health care or finances).
The daughter contacts you and tells you that because the
treatment has been so helpful for Mrs. A., she would like
you to continue seeing her.

2.4.Which of the following statements is NOT true regard-
ing Mrs. A., now that she has a court-appointed guardian?

A. Mrs. A. may no longer consent to treatment.
B. The guardian must consent to treatment-related

decisions.
C. Since Mrs. A. is still the patient, she is responsible for

paying for the treatment.
D. There is now a presumption that Mrs. A lacks testa-

mentary capacity.

The case continues. You continue to treat Mrs. A. in psycho-
therapy and help her to navigate her new experiences. You
remain in close contact with the guardian and form a relation-
ship with her to best take care of the patient.
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Discussion

The treatment situation described earlier raises many ethical
and legal concerns that are complex and challenging.Thus far,
we have described the legal process by which the patient’s
decision-making abilities were removed and placed in the
hands of the guardian. This has obvious treatment ramifica-
tions, such as the need to obtain informed consent from the
guardian, but how do these legal changes affect the treatment
relationship?

The most dramatic shift in the treatment relationship,
beyond the logistical changes, is the “crowding of the
clinician-patient relationship.” (6) What used to be a thera-
peutic dyad between the psychiatrist and patient has now
widened to include a third party. Including the guardian in
what was previously a confidential dyad might make the
patient feel ashamed, sad, or angry. All these feelings should
be explored. In general, transparency and honesty with the
patient are essential to preserve the therapeutic alliance. Spe-
cific issues such as what information will be discussed with
the guardian should be addressed as early as possible.

As some authors have noted, the “physician-surrogate”
relationship has been underexplored (7). The relationship
between the physician and the surrogate (i.e., the guardian)
is essential for making sure that there is a collaborative effort
to treat the patient based on her values, preferences, and best
interests.

2.5.Which of the following is the least helpful way to build
rapport with the guardian?

A. Initiate and maintain regular contact.
B. Listen to the guardian’s emotions, values, and wishes

for the patient.
C. Withhold your own treatment-related opinions from

the guardian.
D. Discuss the patient’s wishes with the guardian.

Answers

1.1. The correct answer is E.The four key components (also
called “abilities”) to address in a capacity evaluation
include: the ability to communicate a stable choice, the
ability to understand the relevant information pertain-
ing to the illness and proposed treatment, the ability to
appreciate the situation and the consequences of refus-
ing treatment, and the ability to rationally manipulate
information (8).

1.2. The correct answer is E. Any disorder that may affect
cognition, judgment, insight, or impulsivity can also
impairdecision-makingcapacity.Therefore, disorders
including delirium, major neurocognitive disorders,
intellectual disability, psychotic disorders, andbipolar
disorder, as well as severe major depression, have the
potential to affect decision-making capacity. It is
important to emphasize, however, that diagnostic cat-
egories alone do not equate with the presence or

absence of decision-making capacity (9); therefore,
the treating team or consulting psychiatrist must con-
duct a systematic assessment of capacity and docu-
ment that assessment.

1.3. The correct answer is B. The most therapeutic
response tosuspecteddelusionalmaterial is toattempt
to make contact with the patient’s current emotional
experience. Relating empathically to the patient will
helpdeveloptherelationshipandencouragethepatient
tospeakmoreabouthis thoughtsandfeelings.Usingthe
words “I could imagine” allows you to demonstrate
empathy but leaves room for the patient to correct or
clarify his emotional state. The other choices are all
forms of challenging that patient’s thoughts, presum-
ably an attempt to understand the patient’s beliefs and
their connection to reality. The responses described in
optionsA, C, orD allwould risk closing down the inter-
view as opposed to opening and exploring.

1.4. The correct answer is C.To establish a person’s prefer-
ence for treatment when that individual is no longer
able to communicate their wishes, it is helpful to
obtain collateral information from family, friends, pre-
vious providers, or other people who know the
patient’s preferences regarding medical treatment,
personal values, and expressed wishes. The MOCA
(a screening tool for neurocognitive disorders) and
the Kohlman Evaluation of Living Skills (an assess-
ment of basic living skills) neither specifically assess
nor help inform clinicians regarding a patient’s treat-
ment preferences. The MacArthur Competence
Assessment Tool for Treatment (MacCAT-T), a semi-
structured interview tool, provides a structured for-
mat for assessing treatment capacity, tailored to the
specific treatment decision at hand. The MacCAT-T
hasbeenused tomeasuredecisional capacity inpeople
whoare severelydepressedorwith schizophrenia and
schizoaffective disorder (10).

1.5. The correct answer is C.The next step in themanage-
ment of Mr. S. is moving him into a room by himself,
with constant observation. With these supportive
measures, Mr. S. will be provided with a calmer envi-
ronment, and elopement risk is mitigated. Involving
family or friends in his care can be helpful but may
be difficult if the patient is unable or unwilling to
share any contact information for such individuals.
Although options of last resort, the use of physical
and chemical restraints can sometimes be justified if
thepatient is an imminent danger to himself or others.
Performing pharmacogenetic testing would not be
clinically useful at this point.

2.1. The correct answer is A.The correct next choice is to
ask for permission to speak with Mrs. A.’s daughter.
It is important to hear the perspective of family mem-
bers who have observed the patient and can offer an
independent perspective on the patient’s functioning,
especially given that patients will have varying levels
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of insight into theirown illness.Beforeprescribingany
dementia-relatedmedication, itwouldbe important to
conduct a full psychiatric evaluation that would
include gathering collateral information. The patient
does not have any acute psychiatric or behavioral con-
cerns thatwouldwarrant an inpatient psychiatrichos-
pitalization at this time. Genetic testing would not be
the next appropriate step in management (11).

2.2. The correct answer is E. Clinicians and forensic eval-
uators will often be asked to evaluate whether a person
has thecapacity towriteawill. Sometimes, if the testator
(thepersonmaking thewill) is deceased, a retrospective
evaluation will be completed to determine whether the
testator had competency to write the will at the time it
waswritten.Tomeet the legal thresholdof testamentary
capacity, Mrs. A. must understand that she is writing a
will and the purpose of the will. She must understand
generally the nature and extent of her property and to
whom the property would go naturally, if a will were
not created. Shemust also understand how thewill dis-
tributes the property after her death (12).

2.3. Thecorrect answer isE.Aguardian isappointedbythe
court after a judicial proceeding formally adjudicating
the person as incompetent. For a guardian to be
appointed,thecourtmustfindthataguardianisnecessary
andthattherearenootherlessrestrictivealternatives.The
court may choose to appoint a member of the family as a
guardian, or it may appoint an attorney, accountant, or
clergy member. If the guardian is not a family member,
that person is often compensated by the incapacitated
person’s estate. If there are no family members available,
and there are insufficient funds to compensate a profes-
sional to act as guardian, the court may appoint a lawyer
willing to act as a guardian pro bono, or the court may
utilize public guardian services (13).

2.4. The correct answer is C. Before the appointment of a
guardian, Mrs. A. entered a treatment contract in
whichtwoconsentingadultsagreedtoengage intreat-
ment, which involves boundaries and a framework
that involves financial compensation for treatment
services. Now that Mrs. A. has a guardian, she may
no longer enter a contract with you. It is now the
guardian’s responsibility to arrange for payment of
services.Mrs. A. is no longer able to consent for treat-
ment—this responsibility now falls on the guardian.
Regarding testamentary capacity, it is normally pre-
sumed that a person has testamentary capacity. How-
ever, after an adjudication of incompetence and
appointment of a guardian, there is a presumption
that theward lacks testamentary capacity.The burden
of proof shifts towhoever is a proponent of theward’s
testamentary capacity to prove that they did, indeed,
have capacity at the time of writing the will (14).

2.5. The correct answer is C. To build a relationship with
the guardian, it is important to initiate and maintain
regular contact. If you are seeing the patient for

weekly psychotherapy, itmight be helpful to schedule
regularconversationswith theguardian, inadditionto
being in contact at clinically appropriate times (e.g., a
proposed change in treatment). The guardian, espe-
cially if she is a family member, will often have her
own thoughts, wishes, and fears about the patient’s
care. It is important to listen to the guardian empath-
ically. It is ethically appropriate to share the patient’s
wishes with the guardian, because this will help the
guardianmake treatment-relateddecisions. Response
C is the “least helpful”way to build rapport, as it is the
physician’s ethical duty to share any relevant clinical
information and offer treatment recommendations
to the guardian,who is nowmakingmedical decisions
on behalf of the patient.
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